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The June 2023 
SCOTUS Affirmative 
Action Decision 
(the “SFFA 
Decision”)
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Inconsistent 
Guidance from 
EEOC on Legality of 
DEI Programs

On the day of the SFFA decision, EEOC chair 

Charlotte Burrows, a Democrat, issued a press 

release reassuring employers that their DEI 

programs were lawful. 

The same day, fellow EEOC Commissioner 

Andrea Lucas, a Republican, wrote an op-

ed for Reuters effectively telling employers 

that although the ruling didn’t apply to them, 

many existing DEI programs were already 

unlawful.

On November 7, the newest EEOC 

commissioner, Kalpana Kotagal, voiced support 

for lawful DEI programming in workplaces.



DUELING LETTERS BY 
ATTORNEYS GENERAL
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Republican Attorneys General of 13 states issued a warning to the CEOs 

of Fortune 100 companies threatening “serious legal consequences” over 

corporate race-based employment preferences and diversity policies. 

Democrat Attorneys General of 20 states and Washington D.C. 

responded with a letter to major companies asserting that efforts to 

develop diverse and inclusive work environments are legal.

Trends in Anti-DEI Government Enforcement Efforts



Post-SFFA Activity 
Fifteen Months Later 
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28
Letters sent to the EEOC 

2
AG Investigations 

Over 50
New cases filed related to SFFA 

Over 100
Legislation introduced related to DEI

Post-SFFA Activity 
By the Numbers
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Fearless Fund 
Litigation 

Fearless Fund Lawsuit Update:  

AAER sought a preliminary injunction to require 

Fearless Fund to adopt race-neutral 

requirements for its grant program for Black 

women entrepreneurs.  The Court denied the 

motion for preliminary injunction, ruling that the 

grant program constituted protected speech. 

AAER appealed.  The Eleventh Circuit held in a 

2-1 decision that AAER is entitled to a 

preliminary injunction. The case has since 

settled, and the case has been dismissed with 

prejudice. 



Anti-DEI 
Organizations 
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1792 Exchange

Alliance for Fair Board 
Recruitment (AFBR)   

America First Legal 

American Alliance for Equal 
Rights 

Do No Harm 

Equal Protection Project

National Center for Public Policy 
Research (NCPPR)

Pacific Legal Foundation

Goldwater Institute

Wisconsin Institute for Law & 
Liberty (WILL)

Foundation Against Intolerance 
and Racism (FAIR)

National Legal and Policy Center

American Civil Rights Project 
(ACRP)

Students for Fair Admissions 
(SFFA)

Color Us United

Foundation for Individual Rights 
and Expression (FIRE)



Starbuck’s Ongoing Activist Campaigns 
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Robby Starbuck, 36

Anti-Trans Activist 

Content Creator

Candidate, 2022 United States House of Representatives, TN

Documentary Director, War on Children (2023)

Music Video Director 

Over 70 music videos and over 87 credits on IMDb

Active on X and all social media platforms



Starbuck’s Ongoing Activist Campaigns 
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• Tractor Supply

• June 6:  First post re Tractor Supply.

• June 27: Tractor Supply announces 

DEI changes.

• John Deere

• July 9:  First post re John Deere.

• July 16: John Deere announces DEI 

changes.

• Harley Davidson

• July 23: First post re Harley Davidson.

• August 19: Harley-Davidson 

announces DEI changes.

• Brown-Forman

• August 22: Brown-Forman announces 

DEI changes.

• Lowe’s

• August 26: Lowe’s announces DEI 

changes.

• Ford

• August 29: Ford announces DEI 

changes.

• Molson Coors

• September 3: Molson Coors 

announces DEI changes

• Stanley Black & Decker

• September 16: Stanley Black & 

Decker announces DEI changes.

• Caterpillar, Inc.

• September 19:  Caterpillar announces 

DEI Changes 

• Toyota 

• September 26:  First post re Toyota 

• October 3:  Toyota announces DEI 

changes



Gibson Dunn DEI Task Force
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• Zainab Ahmad | New York 

• Jessica Brown | Denver 

• Megan Cooney | Orange County

• Theane Evangelis | Los Angeles 

• Blain Evanson | Orange County 

• George Hazel | Washington, D.C.

• Beth Ising | Washington, D.C.

• Roscoe Jones | Washington, D.C.

• Brian Lutz | San Francisco

• DJ Manthripragada | Los Angeles

• Michele Maryott | Orange County 

• Marcellus McRae | Los Angeles

• Ron Mueller | Washington, D.C.

• Karl Nelson | Dallas

• Lindsay Paulin | Washington, D.C.

• Tiffany Phan | Los Angeles 

• Alex Southwell | New York 

• Greta Williams | Washington, D.C.

• Lori Zyskowski | New York 

In the wake of SFFA, we formed a multidisciplinary DEI Task Force to help 

advise our clients on potential challenges to their DEI programs

Mylan Denerstein

Co-Chair of Public Policy Practice 

Group & Global Diversity 

Committee Chair

New York

Jason Schwartz

Molly Senger Zakiyyah Salim-Williams

Co-Chair of Labor & Employment 

Practice Group

Washington, D.C.

Labor & Employment Partner 

Washington, D.C.

Partner & Chief Diversity Officer

Washington, D.C.

Katherine Smith

Co-Chair of Labor and

Employment Practice

Los Angeles

In addition to the leadership team, the task force includes 

partners with deep government and private sector experience 

in employment, civil rights, appellate, securities, DEI work 

and ESG, corporate governance and government contracts: 
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DEI Task Force Updates 
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